its own shares. The question arises whether the corporation may make such a purchase or whether it is outside of and beyond the limit of its powers. Perhaps on no subject in the law of corporations is there more conflict of authority. 4 At the outset it seems necessary to distinguish two much abused terms, namely, "Power" and "Right." Much difficulty arises from the unfortunate use by courts of the term "Power." In the last analysis, a corporation has power to do almost anything. The question is not so much whether it has the power to do the act, as to whether it has the right to do the act. A and B enter into a contract. A assuredly has the power to break the agreement, but that does not give A the right to break it, Mr. Justice Holmes notwithstanding. Suppose a corporation is organized to purchase and sell groceries at retail. It has the might, it has the power, but surely not the right to purchase and operate a circus and menagerie. Yet, courts speak illogically of the want of corporate power to purchase the circus and menagerie. The terminology misleads and confuses. There can be no question but that a corporation has the power to acquire its own shares. No well considered case in any jurisdiction should question this. The issue is solely one as to the right of the corporation to do so.
On the question of right, there exist two lines of decisions. One line enunciates what may be termed the English rule; the other what may be termed the American rule. The English view regards the purchase as ultra vires, unless the corporation has been expressly authorized to buy its own shares. The leading case of Trevor v. Whitworth" assigns two main reasons for this conclusion. First, it is said that if the corporation acquires its shares with a view to selling them again, this is an unauthorized speculation in its own stock, amounts to a trafficking in its shares, and is ultra vires. On the other hand, if it is not intended to reissue and part with the shares, then the purchase amounts to an invalid and unauthorized reduction of its own capital stock. It is insisted that the dilemma is perfect, and that in either event, the purchase of its own stock is unlawful. Quoting Lord Herschell: "What was the reason which induced the company in the present case to purchase its shares? If it was that they might sell them again, this would be a trafficking in the shares, and clearly unauthorized. If it was to retain them, this would be to my mind an indirect method of reducing the capital of the company."
Neither of these reasons is altogether convincing. Nobody would question the right of a corporation to sell shares of its own stock which it acquired, for example, by gift" or by bequest.
7
Nobody would question the right of a corporation to part with shares of its own stock which it had taken in payment of an antecedent indebtedness.
8 Yet, this, too, would be trafficking in the corporation's own shares. Under a reasonably fair (not liberal) view of corporate powers, 9 there seems no adequate reason for objecting to this in the absence of facts and circumstances tending to show fraud or impropriety. With regard to the argument that the purchase is an indirect method of reducing the corporate capital stock, it is a sufficient answer to point out that the purchase is not necessarily a reduction. 10 The shares are simply retired for the time being and may be reissued at will. Quoting Judge Danforth of the Court of Appeals of New York :"1 "In some way it (the corporation) had become the owner of these shares, not for the purpose of diminishing its capital stock, but for enjoyment as property. As such they stood upon its books, until in the regular transaction of business the stock was transferred to Conkling. The company had a right to hold it unextinguished, and a right to reissue it."
This also answers the contention of the authorities and text writers who insist that a purchase by a corporation of its own 'Lake Superior Co. v. Drexel 453, 457-8. shares is an unlawful method of reducing the capital stock, not being the method provided for by law.
1 2 The flaw in the argument lies in the assumption that a purchase of its own shares must necessarily involve a reduction of capital stock.
Another argument advanced in support of the English doctrine is that the purchase of its own stock by a corporation operates necessarily as a fraud upon creditors who deal with the corporation on the faith that the capital stock is paid up. 13 A recent text writer 4 thus voices it:-"It is no answer to say that if the company is thoroughly solvent, so that its assets after the purchase are still amply sufficient for payment of all claims against it, the creditors are not prejudiced. For, while the assets may still remain sufficient, yet they are after the consummation of the purchase, undeniably less by the amount of the purchase money than they were before; and hence the fund which the creditors had an absolute riglit to have preserved intact for the payment of their claims, has been diminished without their consent."
This argument involves several fallacies. Suppose no creditors exist. Then, of course, the argument fails utterly. If there are no creditors, how can creditors be injured? Suppose however, that there are creditors, but the purchase of its own shares is made from a goodly surplus which the company has been accumulating.'
5 Surely nobody would contend that the corporate surplus is a fund "which its creditors had an absolute right to have preserved intact for the payment of their claims." That creditors must be injured by the corporate purchase of its own stock, does not necessarily follow, and consequently the rights of creditors furnish no conclusive argument in support of the English doctrine. If creditors are injured by such a purchase, they can be amply protected without going to the extreme-quite unnecessary in order to protect them-of denying to a corporation the right ever to acquire its own shares.' 
CORPORATION'S POWER TO ACQUIRE ITS STOCK 1S1
It is also urged that to permit a corporation to acquire its own shares results unjustly since it increases the relative voting strength of large stock holders, and results in giving undue power to the majority.
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If no fraud or bad faith on the part of the majority appears, this argument fails completely, and it is elementary that if fraud or bad faith do appear, the minority may obtain ample and adequate relief."' If abuse results, the abuse should be stifled. But the corporation should not be unduly hampered by laying down the arbitrary rule of nonacquisition of its own shares, irrespective of good or bad purpose, object and result.
Finally, the argument has been made that, viewed from the theoretical standpoint, the acquisition by a corporation of its own shares is anomalous. "It is inconsistent with the essential nature of a company that it should become a member of itself. "' 19 And it is insisted that is precisely what a corporation does when it acquires its own stock. Whatever validity this argument may have, the courts following the English doctrine seem estopped to assert it, since all of them permit a corporation to take over its own stock in satisfaction of a debt due to it. 21 In such instances, the theoretical inconsistency is ignored by them, perhaps upon the assumption that necessity knows no law,--a practical view, but a trifle illogical.
In the United States, several jurisdictions including Kansas, Maryland, Missouri, New Hampshire, Ohio and Tennessee, follow the English doctrine and deny that the right to acquire its own shares should be implied as a corporate power. own shares. 23 In England, "the Stock Exchange will not grant a settling day, or allow a quotation to any company which purports to have the power of buying its own shares." 24 In Germany, the Commercial Code (Sect. 226) forbids private corporations from acquiring their own shares either in the course of business or in pledge. Shares may not even be purchased out of surplus. The only exception is where the purchase of shares is necessary to carry out plans of retirement or amortization. Even this must have been stipulated for in the articles of association. 25 The motive of the German provision has been regarded as twofold: "First, because it is repugnant to legal concepts that a corporation be its own shareholder, and secondly, because the provision tends to prevent speculation in the shares of the corporation by its officers and managers, who might thus obtain unfair advantages on the credit of the organization." 2 In England and in American jurisdictions, which follow the English view, an exception to the rule that a corporation cannot traffic in its own stock, is admitted to exist, whereby the corporation is allowed to take its own stock as collateral, 27 or to effect a compromise of a disputed claim against a stockholder, 28 or in satisfaction of a debt due to the corporation. 29 "This exception is supposed to rest on a necessity which arises in order to avoid loss." 3 0 It seems proper to say that several early cases only held this limited proposition, but have been apparently used as authorities for the broad proposition of a general right to receive shares of its own stock from a solvent debtor in discharge of his indebtedness. In the early New York case, City Bank of Columbus v. Bruce, 22 it appeared that the board of directors of a banking corporation passed a resolution that all stockholders indebted to the bank on stock notes might pay such debts to the bank in its shares of stock at a named percentage, and that almost one-half of the stock of the bank was so surrendered. The Court of Appeals held, following the Ohio case, that there was "no ground for questioning the validity of this transaction." These two cases, at a later day, seem to have been used as authority in support of much more than they actually hold.' 3 Even national banks may take shares of their own stock "to prevent loss upon a debt previously contracted in good faith." The general American rule, in support of which is the decided weight of authority, affirms that a corporation has implied power to take its own shares, provided it does so in good faith and without any injury to its creditors or stockholders.
3 5 The underlying reason for the American doctrine, as it may be termed, seems to be the feeling on the part of most American courts that the English doctrine is far too narrow and rigid and unduly ignores customary business demands. Thus, under the doctrine of England, as has been seen, a purchase by a corporation of its own shares is ultra vires, (i) Even though bona fide; (2) Even though all the stockholders consent; (3) Even though there is no defrauding of, or intent to defraud, creditors.
The "If it was shown that the purchase was made to promote the interests of the officers of the company alone, and not the stockholders generally, or if for the benefit of a portion of the stockholders and not all, or for the injury of all or only a portion of them, or if operated to the injury of creditors, or would defeat the end for which the body was created, or if it was done for any other fraudulent purpose, then chancery could interfere."
The American doctrine fully recognizes that the exchange of corporate property or cash for shares of its own stock, and cancelling the stock, furnishes no equivalent for creditors. It must not be supposed that this is not recognized, for it is. The purchase must be in good faith and will only be upheld provided it is made without intent to injure creditors and stockholders and provided they are not, in fact, injured thereby.
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Some of the criticism leveled at the prevailing doctrine apparently seems based upon the assumption that the corporate majority may vote the shares acquired. The law, however, is well settled that a corporation may not vote shares of its own stock held by it, either directly or indirectly by a trustee. supposed that the doctrine of corporate entity can be employed as a species of legal whitewash. 30 Several situations present themselves under the prevailing American doctrine. First, suppose the contract of purchase is made and payment completed while the corporation is solvent. Under such circumstances, on principle it should be held that even though insolvency thereafter ensues, the trustee in bankruptcy should not be permitted to recover the corporate payments. 4 " Even in jurisdictions which follow the English doctrine, the contract of purchase, although ultra vires, being consummated, should not be disturbed. On the other hand, in the very few jurisdictions which hold that it is not only ultra vires but illegal and against public policy as well for a corporation to acquire its own shares, the contract though fully consummated seemingly may be repudiated and the consideration recovered back. 41 The distinction between regarding the purchase as ultra vires and as illegal, is obvious.
42 Suppose a corporation organized to run a retail groceries business contracts to purchase two performing elephants. By no stretch of the human imagination could this be called an illegal act, an act contra bonos mores. At most, the purchase is simply unauthorized, that is to say ultra vires.
Second, suppose the contract is made when the corporation is insolvent. Under such circumstances, the purchase is clearly invalid, under either the English or the American doctrine, since it jeopardizes the capital stock and diminishes the fund to which creditors would naturally look. 43 On elementary principles of the law of fraud, the transaction should be vitiated.
Third, suppose the contract of purchase is made when the corporation is solvent, but the payment of the purchase price for the shares would cause insolvency. This transaction also should be condemned; and the contract regarded as unenforceable since fraudulent to creditors. 44 The creditors of a corporation which is being wound up, and who have a natural right to look to paid up capital as the fund out of which their debts are to be discharged, should not be forced to come into competition with stockholders in the company who claim that the company is bound to pay them a part of the capital. The transaction is inchoate and the court should not be forced to compel its completion. Fourth, suppose the contract of purchase is made when the corporation is solvent, but the corporation becomes insolvent before payment is made or completed. Here again, the transaction is inchoate. This situation was considered by the United States Circuit Court of Appeals for the Second Circuit, in a recent decision.
45
A New York corporation while solvent purchased certain shares of its own stock giving a note for the purchase price. When the note given in payment matured, the corporation was insolvent. It was held unanimously that payment of the note should be postponed until after the claims of general creditors had been satisfied. In other words, if at the time the stockholder is to receive payment for the shares of stock which he has sold, the payment by the corporation would prejudice its creditors, payment cannot be enforced. On principle and as a common law proposition this holding is sound, since in no jurisdictions, English or American, should a corporation ever be permitted to consummate a purchase of its own shares where this might work a detriment or injustice to creditors. Even though the corporation is solvent when the agreement is made, the law should attach the condition that payment cannot be enforced if to enforce payment would deprive the creditors of assets.
judge Rogers, in his opinion, found it unnecessary to pass upon the case as a common law proposition because of the express statutory provision in New York, which declares guilty of a misdemeanor any directors who vote "to apply any portion of the funds of a corporation, except surplus profits, directly or indirectly, to the purchase of shares of its own stock." (Penal Law of New York, section 664, subd. 5.) Quoting from the opinion: "But we are not by any means to understand that a corporation has a right to buy its own stock, simply because it is solvent at the time, because if it becomes insolvent thereafter and before payment has been made, or if it is made insolvent by the transaction, the payment cannot be made, for the Penal Law of the State makes it a crime to apply anything but 'surplus profits' to the purchase of the stock and there are no such profits which can be applied."
One recent criticism of the decision 6 fails to refer to the statutory prohibition upon which the decision is rested. Another 47 doubts "that the legislature intended by a provision contained in the penal law to impose such a limitation upon the power of the corporation as delineated in the corporation law." This criticism fails to cite, apparently overlooking, the decision of the Court of Appeals of New York upon the applicability of this provision. 4 The action therein was brought upon a contract made by a corporation to purchase its own stock. The action was defended by the corporation upon the ground that the contract was not enforceable by reason of the provisions of section 664 of the Penal Law, making it a misdemeanor for directors to apply any of the funds of a corporation, except surplus profits, to that purpose. The court held that the burden of proof was upon the corporation of showing that there were no surplus profits out of which the purchase could be made. It is obvious that the court assumed that the purchase of shares of its own stock out of capital stock would be improper. The Court of Appeals said:-"The contract itself, therefore, was perfectly legal subject to certain limitations upon its enforceability. If when the time came it had a sufficient surplus, the contract would be enforced."
It follows that certainly under the New York statute, as interpreted by the New York courts, if not indeed as a common law proposition, the federal decision is sound. Its tendency is commendable, since jurisdictions which permit a corporation to acquire its own stock should, and do, carefully safeguard the rights of creditors as primary and supreme. One factor overlooked by many decisions dealing with this subject is the practical distinction, as obvious to business men as it should be to the courts, and plainly recognized by the New York statute, between a purchase of its own shares by a corporation out of capital, and a similar purchase out of surplus. Where the purchase is made from surplus, it is difficult to see how creditors can be injured, and if the corporation as a whole is benefited by the purchase, there seems no valid reason for forbidding the directors to employ the corporate surplus in this manner.
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On principle, a purchase by a private corporation of its own shares from surplus, should be upheld by the courts, (I) Provided a legitimate and proper corporate object is advanced. If the rights of creditors and the rights of stockholders are thus safeguarded, and if purchase be permitted from surplus alone as distinguished from capital stock, there would seem no valid reason for denying to a corporation the right to acquire shares of its own stock. 51 On the contrary, to deny the right under such conditions and circumstances, would unduly hamper corporate activity and usefulness and the serviceability of the private corporation as a type of business organization. 
